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Ratoni Hill, et al., 
Pisintiire 
vs. ; NO. 353-3 EQUITY 


H. C. Darger, et al., 


Defendants 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 
CENTRAL DIVISION 


Ree Lent ble, et al... 
Pisintitis, 


Ae Nos S54.) Beuity: 


an) 
H. C. DARGER, et al., Memoranda of Decuence 


Se SF et) RF ee ee 


Defendants. 


COSGRAVE, District Judge. 


Apphication for preliminary injunttion on behalf of plaintiffs who 
are producers and distributors of milk, against defendants who seek as 
officials authorized to enforce the provisions of License No. 57, designated 
"License for Milk, Los Angeles, California, Sales Area, issued by the 
Secretary of Agriculture under the National Industrial Recovery Act", to 
prosecute plaintiffs on charges filed against plaintiffs for violations of 
the said license. Defendants move to dismiss because of lack of proper 
parties defendant. 


Plaintiffs complain that all the milk in which they deal is produced 
by its producers and sold by plaintiffs as distributors entirely within the 
State of California for consumption therein, and none is moved or shipped 
outside the state; that their dealings are not interstate commerce. That 
the Secretary of Agriculture, purporting to act under the National Recovery 
Act, has issued a license effective within the Los Angeles Sales Area, 
territory wholly within the state. That under the terms of such license 
plaintiffs are included. That plaintiffs have been charged with violations 
of this license and a tribunal, officered by the defendants, has been 
erected to try them upon such charges. That defendants, claiming authority 
under the license so to do, propose to deprive them of the right to carry 
on their business, with fines and penalties. That the Units« States Con- 
stitution authorizes Congress to pass laws such as the National Industrial 
Recovexy Act only with respect to interstate commerce and not commerce or 
trade wnolly within a state. That the Act, insofar as it purports to 
affect the business in which plaintiffs are engaged, is beyond the power 
of Congress and defendants, acting under the authority of the Secretary 
of Agriculture to enforce its provisions, are without power to take 
disciplinary proceedings against plaintiffs. 


Defendant Darger is described as Market Administrator, appointed 
as such by the Secretary of Agriculture under provisions of License Noe 
57s Plaintiffs charge that he claims the right to enforce the provisions 
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of the license. Defendant Hunter is described as the presiding officer 
appointed by the Secretary of Agriculture to hear the charges against the 
plaintiffs, and represents the Secretary of Agriculture as hearing officer. 
Defendants Hadley and Morrison are attorneys for the Secretary of Agriculture 
and are prosecuting the charges. The Secretary of Agriculture is not made 

a party. 


Defendants move to dismiss on the ground that the Secretary of 
Agriculture is an indispensible party defendant. That he is the only 
person with power to revoke the license and thus render plaintiffs subject 
to the penalties of the Act. That those joined as defendants have no power 
to enforce the license or to inflict injury wpon the plaintiffs, and cite 
Webster vs. Fall, 266 U. S. 507, as definitely settling that question. 

That action was brought to secure a mandatory injunction requiring that 
certain moneys be paid to a member of the Osage Indian tribe. The payments 
were such that only the Secretary of the Interior could make them. 


"The statutory direction to cause quarterly 
payments to be made ... is addressed to the Secretary. 
The power and responsibility are his. Neither Wright 
nor Wise (the defendants actually proceeded against) 
has any primary authority in the matter. They can 
act only under, and in virtue of, the Secretary's 
general or special direction." (510). 


ido not think Webster vs. Fall, supra, in point. The purpose of 
the suit was to control the action of the Secretary of the Interior. Here 
plaintiffs complain that they are being subjected to the action of in- 
dividuals purporting to act as officers who have no legal existence as 
such. That the actual and threatened acts have a tendency to and do in- 
jure them financially. In a werd that they are being subjected to the 
discipline and jurisdiction of a tribunal that has not lawful existence 
so far as they are concerned. 


"It is well settled, of course, that equity 
will in a proper case restrain officials of the 
government from acts constituting an invasion of 
individual rights where such acts are not author- 
ized by statute or where the statute authorizing 
them is void because in conflict with some pro- 
Vision of the Constitution." 


Appalachian Electric Power Co. v. Smit::, 
67 Be (2d) HAa 


Plaintiffs cite Colorado v. Toll, 268 J. S. 22%, a suit brought to 
enjoin the superintendent of a national park from enforcing certain 
regulations for the government of the park, which were alleged to be 
beyond the authority conferred by Acts of Congress. An additional ground 
involving the sovereign rights of the State of Colorado was claimed and 
while the court includes such ground there is no distinction made between 
the two and obviously the first is not strengthened or affected by the 
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second. If the authority that the superintendent asserted was beyond 
that conferred by the Act of Congress that alone would justify the 
decision. 


"The object of the bill is to restrain an individual 
from doing acts that it is alleged that he has no author- 
ity to do and that derogate from the quasi-sovereign 
authority of the State. There is no question that a bill 
in equity is a proper remedy and that it may be pursued 
against the defendant without joining either his superior 
officers or the United States.!! 


~- Colonado:v. Toll, supra, 


I think Colorado v. Toll is controlling and that the Secretary of 
Agriculture is not a necessary party to the determination of the question 
whether the defendants in this case have lawful warrant for their actions. 
This is the holding of Judge Bryan of the Fifth Circuit in the recent 
case of Yarnell v. Hillsboro Packing Co., 70 Fed. (2a) 435, (438). 


One who performs any act violative of individual right must find 
statutory warrant for the authority that he attempts to exercise and in 
default of such warrant he may be enjoined. 


Plaintiffs do not question that the act authorizes the Secretary of 
Agriculture to issue licenses for the carrying on of interstate commerce. 
They deny that he has any jurisdiction whatever over commerce that is 
entirely confined to a single state. By the terms of the license the 
Secretary finds that the marketing of milk for distribution in the Los 
Angeles Sales Area and the distribution thereof are entirely in the 
current of interstate commerce because such marketing and distribution 
are partly interstate and partly intra-state commerce and so inextricably 
mingled that they cannot be separated. He licenses every distributor 
"to engage in the business of distributing, marketing or handling milk or 
cream as a distributor in the Los Angeles Sales Area,!! A distributor is 
defined as one engaged in the business of marketing milk or cream for 
ultimate consumption in the Los Angeles Sales Area. The geographical 
boundaries are set forth and are all within the state. 


I do not think that commerce that is not interstate in fact, but 
on the contrary is wholly confined within the boundaries of a single 
state can be made interstate by such declaration. 


These conditions apply to all of the milk produced in the Los Angeles 
Sales Area and sold therein. A small quantity, uncertain in amount and 
at uncertain times, is processed and manufactured into other products which 
are transported beyond the boundaries of the state. This, it is estimated, 
does not exceed one tenth of one percent and must be regarded as a negligible 
factor in the case. 
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The business, trade, or commerce in which plaintiffs are engaged 
is confined to the State of California, clearly not interstate commerce 
and as such is not subject to regulation by Congresse Minnesota v. 
Blasius, 290 U. S. 1. Chassaniol v. Greenwood, 291 U. S. 584. Nashville, 
C. & St. L. Ry. v. Wallace, 288 U. S. 249, Federal Compress v. McLean, 
e9l1 U. S. 17. What may appear in other communities where milk is actually 
the subject of trade between states and therefore interstate commerce is 
not important here. From the facts presented I am clearly of the opinion 
that there is no warrant in law for the acts of the defendants with respect 
to plaintiffs. 


The motion to dismiss is denied and the preliminary injunction 


heretofore ordered continued in force pending the further order of the 
court. Exception to defendants from this ruling. 


September 7, 1934. 


FOR DUE oy Lae 1 1 
SAA Skie Mata 


je ee Pe meee A RY ’ 
WRI a “abe 


ey 


HS Ch tala 4 


een 
B Ve 
Aa 
i 


it 
Wed 


